I have argued elsewhere that such conflicting conceptions of health insurance can impede agreement on a unified structure of reform. 10 Here, I argue that it is possible to reconcile these conceptions if we recognize health insurance as a separate species of insurance -distinct in function, and therefore content, from conventional indemnity insurance models. Both regulation and industry practices already have moved health insurance a long way toward becoming an identifiably separate species by limiting some risk classification methods, but universal coverage requires purging or greatly circumscribing most tools of conventional insurance. In addition, health plans no longer limit coverage to fortuitous losses, as does conventional indemnity insurance; by covering preventive care, they have added a service component to pay for regular care. This is a familiar concept in social insurance systems, which are more concerned with financing care than spreading risk. The role of insurance in such systems, especially in Western European countries, offers a model for integrating insurance plans and actuarial expertise into a financing mechanism for universal access to care.
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Thus, health insurance can be, and to a large extent already is, a separate species of insurance. Little conventional insurance remains in today's health plans, 12 and there is little reason to believe that conventional insurance is necessary to provide access to health care. 13 However, even our hybrid species of health insurance is not likely to be universally affordable without ensuring participation by virtually all Americans. . 13 Congress could achieve universal coverage without the use of private sector insurance by expanding Medicare coverage to all or creating new, supplementary programs funded from tax revenues, as some scholars, policy analysts, and organizations have recommended. See 
II. CONVENTIONAL INSURANCE RISK CLASSIFICATIONS ARE INCOMPATIBLE WITH EXPANDED ACCESS
A key goal of health reform is to give everyone access to health care. Health insurance is simply a means to that larger end: appropriate, affordable health care regardless of employment, residence, health status, age or other factors that currently inhibit access. To use insurance to pay for care, insurance must be available to everyone. Thus, as reform proposals recommended, the 2010 Act requires plans to pay for health care in ways that necessarily limit the scope of conventional insurance techniques. President Obama and members of Congress stressed that reform legislation should prohibit insurers from classifying people according to their risks in order to refuse coverage or greatly increase insurance premiums. 15 The 26 and charging high out-of-pocket expenses. 27 The public also appears to support regulating health insurance coverage in this manner.
28
These prohibitions remove tools of risk classification that insurers have regarded as essential to permit underwriting in conventional insurance, if not inherent in the concept of insurance itself.
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Conventional indemnity insurance in an unregulated, competitive market relies on risk classification (by definition, a discriminatory process) to exclude bad risks and to underwrite or price those accepted according to their risk profiles. 30 Familiar examples include homeowners insurance and life insurance. To achieve universal (or nearly so) access to health care, therefore, reform legislation must prune and pad health plans so that they no longer look or function like conventional indemnity insurance policies.
Medical underwriting and preexisting condition exclusions must be suppressed like bad genes, while guaranteed issue and preventive measures are grafted on. What remains of conventional insurance is risk rating -setting premiums according to risk profiles, analogous to charging loan interest rates according to credit-worthiness. Neither the Act nor the reform proposals that preceded it restrict premiums beyond imposing rate bands for plans to be offered on exchanges, limiting the degree to which the premium for an insurer's highest priced product may exceed the premium for its lowest priced product for a defined population. 31 Thus, it will still be necessary to estimate a population's total need for medical services in order to calculate premium rates that can cover the cost of providing benefits, as well as administrative costs, profit and taxes. 32 However, to make premiums affordable to all, subsidies will be needed for low-income people with higher health risks. 33 Moreover, if health plans must accept anyone who applies, then plans (public or private) with high risk populations will need subsidies or access to reinsurance if premiums are to remain competitive across the market, 34 possibly financed by taxes on individuals or health plans with healthy populations. 35 Such redistributional measures are necessary to achieve affordable premiums, but they distance premium rates from individual and even group risk. Indeed, the calculations may differ little from those needed for financing many non-insurance services. The more that risk rating is diluted with redistributional funding, the more health plans look like vehicles to finance health care.
III. CONVENTIONAL INDEMNITY HEALTH INSURANCE IS DISAPPEARING
The health insurance industry in the United States is already far down the path toward becoming primarily a health care payer, and only secondarily an insurer of health risks. Federal and state laws have circumscribed insurers' freedom to use risk classification by mandating coverage of specific benefits and prohibiting the exclusion of some risks or charging higher premiums for others. 36 For example, federal and many state laws prohibit discriminating against or excluding anyone from health coverage on the basis of a health factor, 37 This actuarial fairness argument is regularly invoked to justify higher premiums for the elderly, smokers and others with above average health risks. 43 If the goal of a reformed health system is to treat everyone the same, however, then actuarial fairness is irrelevant.
Insurance companies already function solely as payment intermediaries rather than conventional insurers for tens of millions of Americans in employee group health plans. In 2008, 55% of employees with health insurance participated in employer-sponsored plans that are fully or partially self-insured (up from 49% in 2000). 44 Insurance companies do not issue insurance policies to such plans. The employer bears the financial risk of loss (hence the term "self-insured"), and typically hires an insurance company or other third-party-administrator to administer the plan (collect contributions and pay claims) for a fee.
Insurance companies also perform administrative services for government benefit programs, Medicare in particular. 45 Medicare is not a conventional insurance system, despite its title, Health Insurance for the Aged and Disabled. 46 Rather, it is a statutory entitlement program, with benefits, premiums and provider payments authorized by statute and specified by regulations. Although Medicare must calculate needed funds based on risk, it does not engage in underwriting practices, such as excluding high risks. Rather, it automatically covers retirees over 65 individuals, in a national pool of nearly 45 million Americans. 47 The federal government also pays directly for care for 7.8 million veterans enrolled in the Veteran Affairs health care system and a large fraction of the 9 million military personnel, dependents and retirees for whom the Department of Defense is responsible.
48 State-based Medicaid and SCHIP programs, which together cover more than 61 million people, 49 do enroll some beneficiaries in private health plans, but pay providers directly for most care. These government benefit programs pay for health care for about 40% of Americans.
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They also account for more than half of total health care expenditures. 51 These examples indicate that a growing percentage of the health insurance business lies not in risk-bearing indemnity insurance, but in providing administrative services for government benefit programs and private self-funded plans. Although the profit margin for administrative service contracts may be lower than for risk-bearing insurance policies, the former may prove to be a more relevant and reliable business model for the health insurance industry's future.
IV. PAYING FOR CARE v. SPREADING RISK
Health insurers have moved away from conventional indemnity insurance practices, even in their own health plans. 55 Although the Department of Labor classified 76% of the workers in private industry with health benefits as covered by "indemnity" insurance in 2005, it found only 7% had traditional indemnity insurance policies that allow choice of provider without payment restrictions. 56 The rest were in plans organized as PPOs [Preferred Provider Organizations] and HDHP/HSAs [High deductible health plans/health savings accounts], which are gaining market share, while an additional 24% were in prepaid plans like HMOs, which are declining. More recent surveys suggest that only 2% of all workers are enrolled in conventional indemnity plans. 57 The world of health benefits is making conventional insurance models obsolete. Instead of insurance policies, we have health plans, which perform two distinct financial functions: risk spreading for unanticipated health problems; and paying for routine or regular health services. The risk spreading function of health insurance remains for unpredicted medical problems. Yet, the financial need for risk spreading is largely confined to illnesses and injuries that are expensive to diagnose or treat. In contrast, the payment function operates like a service contract to pay for routine health care visits, such as regularly scheduled physical examinations and dental cleanings. 58 The addition of the service contract function to insurance policies is a welcome, but striking departure from insurance jurisprudence, which has prized the risk spreading function of insurance above all other possible purposes. 59 Two premises underlie risk spreading. First, risks should be predictable for a population; that is, the probability of a harm (loss) occurring in a population should be ascertainable. Second, risks should be unpredictable for an individual; that is, whether it will occur to a particular individual should be uncertain. 60 Uncertainty for the individual is embedded in the fortuity principle, the assumption that insurance is designed for losses that a specific individual cannot expect to incur (beyond the general possibility for all others similarly situated). 61 Although actuaries are skilled at estimating the percentage of a given population that is likely to experience glaucoma, for example, in any given year, the risk of glaucoma for a particular individual is considered insurable only if the individual has no specific knowledge that s/he has or will soon have the disease. Decades of court decisions confirm that policyholders who know they are about to suffer a loss or who bring one about are not entitled to the benefits of insurance. 62 The known loss doctrine precludes coverage of a loss that has already occurred or one that the policyholder reasonably expected to occur. 63 The federal Court of Appeals for the Fourth Circuit described the doctrine as inherent in the concept of insurance: "[t]he known loss doctrine seeks to prevent the concept of an insurable risk from becoming a mere fiction when the insured knows there is a substantial probability that it has suffered or will suffer a loss covered by the policy." 64 As Thomas Morawetz notes, "in a world that is perfectly ordered, controlled, and determined, insurance has no meaning." 65 Yet, today's health plans do provide benefits for predictable expenses. Many plans pay for preventive services, such as immunizations, mammograms, cholesterol screening, and annual physical examinations, and the 2010 Act requires coverage of certain preventive services. 66 In the conventional sense of insurance, these are not insurable risks, because they are expected events, controlled and scheduled by the patient. 67 For sound reasons of public policy, however, states have required health insurers to pay for many such services as mandated benefits, and many insurers have done so voluntarily in response to consumer demand.
It has become nearly impossible for insurers to spread risk solely by increasing premiums to cover rising health care costs, which now exceed 2 trillion dollars. 68 They need to control their expenditures, but their options are limited. 69 Two -reducing payments to providers and reducing administrative costs and profit margins -do not appeal to those who would lose income. 70 The remaining options, which are traditional insurance tools,
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run contrary to the goals of reform: excluding people with higher risks of illness from coverage or charging them actuarially fair, but very high, possibly unaffordable premiums; excluding coverage of preexisting or expensive conditions or treatments; and capping coverage amounts. Instead of using conventional insurance techniques, therefore, insurers must try to manage their costs by either limiting or discouraging the use of unnecessary or overly expensive covered services.
Pre-authorization requirements for specialty care and specific treatments and caps on the number of covered treatments or visits are examples of limiting techniques. Discouragement techniques include cost sharing: co-insurance, deductibles, and co-payments. These management techniques are intended to keep covered losses within bounds by influencing the behavior of people enrolled in a health plan, but they are admittedly blunt tools.
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Management techniques are sometimes viewed as ways to reduce moral hazard -the possibility that once insured, a person has less incentive to prevent a loss (or avoid health care services).
72 But, moral hazard is less likely to affect a person's behavior with respect to health care than it can with respect to other types of insurance, like fire or automobile insurance, because the policyholder suffers the loss physically as well as financially. Instead, moral hazard is more likely to affect policyholder decisions about elective and preventive services, where the patient has more control and can behave more like a consumer than a patient. 73 In other words, moral hazard arises more naturally on the service-contract side of a health plan than on the riskspreading indemnity side.
Paradoxically, while health plans manage risk on the risk-spreading side of the policy by limiting the use of services, they manage risk on the servicecontract side of the policy by encouraging the use of services. Patients are supposed to avoid using some services, like MRIs, while consumers are encouraged to use others, like immunizations, regularly.
If insurers responded to moral hazard in conventional ways, they would discourage policyholders from voluntarily using too many elective services. Moreover, as Tom Baker makes clear, insurers face their own moral hazard, 74 paying fewer benefits. 75 Here again, health plans diverge from the conventional model of insurance.
Before the 2010 Act endorsed coverage of prevention, health plans began to cover an increasing number of preventive and disease management services. 76 The federal government encouraged group health plans to adopt this service coverage by exempting most "wellness programs" from HIPAA's prohibition against discrimination on the basis of a health factor. 77 Although these programs are often described as reducing the need for more expensive medical care in the future, 78 the evidence on cost saving is mixed. 79 Too few preventive services save money in the long run. 80 The best reason for encouraging prevention programs is to improve people's health, not to reduce covered losses. 81 It makes sense to pay for prevention if one thinks of the risk of disease in terms of health status instead of financial loss. 82 Health plans that pay for preventive services are simply financing disease prevention and health promotion. Thus, coverage of preventive services has moved health plan operations further from conventional insurance and closer to functioning as health care payment plans. Furthermore, to the extent that these efforts succeed, Medicare, not insurance, may ultimately pay for the care that is needed at the end of longer, healthier lives.
V. USING ACTUARIAL EXPERTISE WITHOUT UNDERWRITING
There is ample historical precedent for using the expertise of actuaries and insurance claims administrators in contexts beyond conventional commercial indemnity insurance. Insurance policies have been viewed as devices for thrift, 84 self-help, 85 mutual aid, 86 investment, 87 gambling, 88 and even defying the will of God, 89 in the United States and elsewhere. The perspective of William Beveridge, the founder of Britain's national health insurance system, has special resonance for American health reform. 90 Beveridge conceived of social insurance as a thrift mechanism, and the government needed this thrift to reduce the number of people receiving "poor relief." 91 Beveridge distinguished between "compulsory thrift" to pay for necessities and "voluntary thrift" for everything else. 92 Since necessities must be available to everyone, he argued, the state is a proper party to organize their provision. 93 To cover everyone, of course, contributions had to be compulsory, which only the state can require. Social insurance financed by compulsory fees provides protection against financial risks in the same way that that police departments financed by taxes provide protection against property damage and bodily injury. 94 However, people were free to purchase voluntary indemnity insurance for non-necessities in the private market.
Many Western European countries adopted "social insurance" schemes for health care before commercial insurers had secured much of a market in private policies. 95 Governments could incorporate insurers into the new national health system to act as financial facilitators or administrators of a public program, rather than risk-bearing entrepreneurial vendors of commercial policies. 96 Health insurance entities, whether private or public, developed within a more or less carefully regulated sphere to serve a public function. 97 This approach, which varies from country to country, 98 takes advantage of insurers' actuarial expertise, while tailoring the companies' business operations to the national program's goals. Although companies are profitable, their national health program activities are more ministerial than entrepreneurial. 99 In contrast, health insurance in the United States grew up largely independently in the private sector and has deep roots in the entrepreneurial ethos of private enterprise. 100 Blue Cross and Blue Shield began with an indemnity insurance model (yet avoiding regulation as an insurer), 101 while employer-based groups like Kaiser Permanente created prepaid service models. 102 In the absence of a national health program, most private health plans grew to mimic conventional lines of commercial indemnity insurance. This may explain some industry resistance to reforms that look more like social insurance. Yet, as more recent history shows, private health insurance companies do much more than sell conventional indemnity insurance. 103 Private insurers now administer government benefits, as well as self-insured employee group health plans, resembling Western European practice. Many of the health benefit programs that we call insurance today are insurance in name only.
All health care programs, including private plans and social insurance schemes, must determine what kind of care should be available to all: what to pay for; how to price it; what sources of revenue to use; what limits to put on which services; and how to encourage the most appropriate care. 104 These decisions depend on predictions of the population's medical needs and the providers and services needed. Insurance companies with expertise in estimating needs and costs, as well as administering payments, can play a role in this process, whether or not they act as risk-bearing gatekeepers. It must be recognized that private insurers cannot be expected to accept everyone who applies for coverage regardless of health status, provide comprehensive care including preventive services, and also keep premiums relatively affordable unless everyone is in the aggregate insurance pool. Without universal participation, healthy people would rationally wait to purchase insurance until they needed it, as adverse selection predicts, and premiums prices would rise to meet the costs of caring for those who need care. After COBRA and the Health Insurance Portability and Accountability Act of 1996 required insurers to provide post-employment coverage to qualified employees, 105 the General Accountability Office found that insurers "discouraged individuals from applying for coverage or charged them rates 140 to 600 percent of the standard premium." 106 Thus, the goal of keeping premiums affordable depends on requiring participation by virtually everyone in the population or allowing government to convert the system into one of complete or partial social insurance. If the American system seeks to enable private insurers to provide coverage, it must require participation by all those who do not now have health benefits in some form.
VI. CONCLUSION
A majority of the Congress and the public support health care payment plans that look almost nothing like conventional indemnity insurance: health plans that accept all people regardless of health status, cover both existing and future medical conditions, and pay for preventive as well as acute care services. 107 In reality, these plans are a very different species of insurance, one that uniquely combines elements of risk spreading insurance and service payment commitments. Legislators who believe that everyone should have insurance cannot achieve universal coverage without eliminating most conventional insurance practices and transforming the very meaning and function of health insurance. A more transparent approach to reform would make explicit that health plans constitute a valuable, separate species of insurance designed primarily to finance socially beneficial health services by spreading the cost of care.
Recognizing health insurance as a separate species of insurance has several advantages. It more accurately reflects how we use health plans today -as vehicles to pay for care -and mutes opposition to reform that is based solely on the assumption that only conventional indemnity insurance is real insurance. In addition, it embraces coverage of both acute and preventive care, avoiding disputes over what counts as an insurable risk, and focuses on calculating costs without imposing controversial underwriting practices. Most important, it should allow us to proceed with the real work of designing a reasonable benefit package. Policy makers can think more clearly about what care should be available to all and how to pay for it.
To be sure, treating health insurance as a distinct species of insurance will require adjusting some traditional statutory and legal doctrines that underpin insurability, coverage, and contract interpretation. 108 Adapting legal principles to innovative relationships is a familiar challenge to law, however, not a significant obstacle. Health insurance plans can occupy a conceptual space between conventional insurance and consumer transactions, which serves its real role as financing health care.
